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Verdicts and 
the Crisis of 
Confidence 

Institutional Anger 
& Nursing Homes

The Push for 
Public Data



$100M + Verdicts from 2001 – 2023
Data Known as of March 31, 2023
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$50M + Verdicts from 2001 – 2023
Data Known as of March 31, 2023
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$25M + Verdicts from 2001 – 2023
Data Known as of March 31, 2023
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$10M + Verdicts from 2001 – 2023
Data Known as of March 31, 2023
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$25M + Verdicts in the First 6 Months of 2013-2023 
Data Known as of March 31, 2023 
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$10M + Verdicts in the First 6 Months of 2013-2023 
Data Known as of March 31, 2023 
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“But these are just verdicts…” 

Only a fraction of claims 

(5-7%?) are tried, so 

verdicts are overrated.

The verdict is almost 

never the final resolution 

amount.

Verdicts end up 

appealed, settled, not 

fully collectible.

So, verdicts aren’t really 

that important…or are 

they? 
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Highly publicized 
aberration verdicts are 
creating a confidence 
crisis. 



Verdicts are driving 

unprecedented demands. 
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Well funded 
plaintiff 

attorneys

Enhanced 
plaintiff 
attorney 

communication

Publicity of 
large 

settlements 
and verdicts

Third party 
liability funding
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Plaintiff 
strategies: The 

Reptile, Ball on 

Damages

Settlements of 
co-defendants 

financing 
plaintiff’s case

Complacent 
claims handlers, 

complacent 
defense 

attorneys

Growing 
institutional 

anger



Nursing homes 
became the 
target of 
institutional 
anger after 
COVID. 
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January 1975
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“Profits by nursing homes have occasioned 

serious and persistent controversy.”

“A subcommittee survey made in 1973-74, 

indicates that the 106 publicly held 

corporations controlled 18 percent of the 

industry’s beds and accounted for one-third 

of the industry's $3.2 billion in revenue (as 

of 1972.)”

https://www.aging.senate.gov/imo/media/doc/reports/rpt175.pdf

January 1975
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“That’s why he is announcing a set of reforms…that will improve the safety and 

quality of nursing home care, hold nursing homes accountable for the care they 

provide, and make the quality of care and facility ownership more transparent 

so that potential residents and their loved ones can make informed decisions 

about care.”

https://www.whitehouse.gov/briefing-room/statements-releases/2022/02/28/fact-sheet-protecting-seniors-

and-people-with-disabilities-by-improving-safety-and-quality-of-care-in-the-nations-nursing-homes/

February 28, 2022
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https://www.whitehouse.gov/briefing-room/statements-releases/2022/02/28/fact-sheet-protecting-seniors-

and-people-with-disabilities-by-improving-safety-and-quality-of-care-in-the-nations-nursing-homes/

February 28, 2022

“The Administration is committed to these urgent actions as first steps 

toward fulfilling a broader commitment to ensure taxpayer dollars go 

toward the safe, adequate, and respectful care seniors and people 

with disabilities deserve—not to the pockets of predatory owners and 

operators who seek to maximize their profits at the expense of 

vulnerable residents’ health and safety.”
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https://www.whitehouse.gov/briefing-room/statements-releases/2022/02/28/fact-sheet-protecting-seniors-

and-people-with-disabilities-by-improving-safety-and-quality-of-care-in-the-nations-nursing-homes/

Establish Minimum Nursing 

Home Staffing Requirement

Adequately Fund Inspection 

Activities
Beef up Scrutiny on More of the 

Poorest Performers

Increase Accountability for 

Chain Owners of Substandard 

Facilities.

Improve Transparency of 

Facility Ownership and Finances

Examine the Role of Private 

Equity
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2010
The Affordable Care Act required 

SNFs to submit staffing 

information electronically, based 

on payroll information and other 

auditable data.

2017
CMS first released a 

downloadable data set—the 

PBJ—for the preceding quarter.

2018
New York Times

“It’s Almost Like a Ghost Town” 

2022
Pres. Biden announced a plan to 

improve the public transparency 

of facility ownership and to 

establish a minimum nursing 

home staffing requirement.

2023
CMS announces minimum 

staffing requirement. 
2020

Department of Justice Launches a 

National Nursing Home Initiative
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The explosion of public data
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Types of 
data 
available 

Staffing (PBJ)

Acuity 

Survey 

COVID-19 Reporting 

Turnover

Ownership

Change of Ownership (CHOW)
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The Role of Staffing in SNF 
Litigation 



- [HPPD]

= Avoidable Injury

x
24



X 
Staffing reductions 

implemented to 

maximize profitability 
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Example 1: HPPD Staffing (by Work date)



Use File Example: Daily Staffing 

27

Example 2: HPPD Staffing (by Work date)



Public Use 
File Example: 

Q1 State 
Averages (ALL 

HPPD)
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Public Use 
File Example: 

Q1 State 
Averages 

(CNA HPPD)
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Public Use 
File Example: 

Q1 State 
Averages (RN 

HPPD)
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Example: Pre-
Survey Staffing 
(Annual Survey 

3/23/17) 
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Survey



Example: Pre-
Survey Staffing 
(Annual Survey 

2/17/17) 

32

Survey 

Ends



“Most nursing home quality problems are caused 
by inadequate staffing levels or poorly trained and 
educated nursing staff. Each litigation case should 
undertake an analysis of whether a skilled nursing 
facility provides adequate staffing.” 

Plaintiff’s PBJ Strategies

http://canhr.org/publications/newsletters/NetNews/Feature_A

rticle/NN_2018Q4.htm

A Checklist for Building a Nursing Home Staffing Case

Charlene Harrington, RN, PhD, FAAN, Professor Emeritus, UCSF
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Determine the collective 
acuity level of the residents 
at the facility

Determine the staffing levels 
at the facility 

Compare the collective acuity 
and staffing levels at the 
facility with recognized 
staffing requirements

Plaintiff’s PBJ Strategies

http://canhr.org/publications/newsletters/NetNews/Feature_A

rticle/NN_2018Q4.htm

A Checklist for Building a Nursing Home Staffing Case

Charlene Harrington, RN, PhD, FAAN, Professor Emeritus, UCSF
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New federal staffing guidance for 
nursing homes 
Abt Report, June 2023

Accessed 2023-09-04 https://kffhealthnews.org/wp-content/uploads/sites/2/2023/08/Abt-Associates-CMS-NH-

Staffing-Study_Final-Report_-Apndx_June_2023.pdf
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Accessed 2023-09-04 https://kffhealthnews.org/wp-

content/uploads/sites/2/2023/08/Abt-Associates-CMS-NH-Staffing-Study_Final-

Report_-Apndx_June_2023.pdf

New federal staffing guidance for 
nursing homes 
Abt Report, June 2023

“The total costs of additional 

staffing to meet a minimum 

staffing requirement range from 

$1.5 to $6.8 billion for the four 

potential minimum staffing 

requirement options presented 

in this report...”
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Accessed 2023-09-04 https://kffhealthnews.org/wp-

content/uploads/sites/2/2023/08/Abt-Associates-CMS-NH-Staffing-Study_Final-

Report_-Apndx_June_2023.pdf

New federal staffing guidance for 
nursing homes 
Abt Report, June 2023
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Accessed 2023-09-04 https://kffhealthnews.org/wp-content/uploads/sites/2/2023/08/Abt-Associates-CMS-NH-Staffing-Study_Final-Report_-Apndx_June_2023.pdf

New federal 
staffing 
guidance for 
nursing homes 
Abt Report, 
June 2023

38



New federal staffing guidance for 
nursing homes (9/1/23)

Accessed 2023-09-04 https://www.cms.gov/newsroom/press-releases/hhs-proposes-minimum-staffing-

standards-enhance-safety-and-quality-nursing-homes

“Under CMS’s proposal, nursing homes participating in Medicare and Medicaid 

would be required to meet specific nurse staffing levels that promote safe, high-

quality care for residents. Nursing homes would need to provide residents with a 

minimum of 0.55 hours of care from a registered nurse per resident per day, and 

2.45 hours of care from a nurse aide per resident per day, exceeding existing 

standards in nearly all states. CMS estimates approximately three quarters (75%) 

of nursing homes would have to strengthen staffing in their facilities.”
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New federal staffing guidance for 
nursing homes (9/1/23)

Accessed 2023-09-04 https://www.cms.gov/newsroom/press-releases/hhs-proposes-minimum-staffing-

standards-enhance-safety-and-quality-nursing-homes

“CMS also proposes to require states to collect and report on compensation for 

workers as a percentage of Medicaid payments for those working in nursing 

homes and intermediate care facilities.”
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New federal staffing guidance for 
nursing homes (9/1/23)
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New federal staffing guidance for 
nursing homes (9/1/23)
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Data-driven litigation against SNFs is 
amplifying the theory that staffing and 
ownership are responsible for “the problem” 
in nursing homes.
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[Example] False 
Claims Act 
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Department of Justice Launches a National Nursing 

Home Initiative March 3, 2020

https://www.justice.gov/opa/pr/department-justice-launches-national-nursing-home-initiative

“Attorney General William P. Barr announced 

today the launch of the Department of 

Justice’s National Nursing Home Initiative, 

which will coordinate and enhance civil and 

criminal efforts to pursue nursing homes that 

provide grossly substandard care to their 

residents.”
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https://www.justice.gov/opa/pr/justice-department-sues-

american-health-foundation-and-its-affiliates-providing-grossly

Justice Department Sues American Health Foundation and 

Its Affiliates for Providing Grossly Substandard Nursing 

Home Services June 15, 2022
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https://www.justice.gov/opa/pr/justice-department-sues-

american-health-foundation-and-its-affiliates-providing-grossly

Justice Department Sues American Health Foundation and Its 

Affiliates for Providing Grossly Substandard Nursing Home 

Services June 15, 2022
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[Example] Attorney 
General Actions 
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Attorney General James Sues Owners and Operators of Four 

Nursing Homes for Financial Fraud and Resident Neglect

June 28, 2023

https://ag.ny.gov/press-release/2023/attorney-general-james-sues-owners-and-operators-four-nursing-homes-financial
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Attorney General James Sues Owners and Operators of Four 

Nursing Homes for Financial Fraud and Resident Neglect

June 28, 2023

https://ag.ny.gov/press-release/2023/attorney-general-james-sues-owners-and-operators-four-nursing-homes-financial
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Attorney General James Sues Owners and Operators of Four Nursing Homes for Financial 

Fraud and Resident Neglect

June 28, 2023

https://ag.ny.gov/press-release/2023/attorney-general-james-

sues-owners-and-operators-four-nursing-homes-financial 51



Attorney General James Sues Owners and Operators of Four 

Nursing Homes for Financial Fraud and Resident Neglect

June 28, 2023
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[Example] Staffing focused 
negligence actions
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Comparison of Available Staffing Information

Ernest Tosh 
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Comparison of Available Staffing Information
Ernest Tosh (Feb. 2021) 

Andrew PHILLIPS, et al., v. Robinson NURSING and Rehabilitation Center, LLC., et al., 2021 WL 9036286
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Congressional Testimony Oversight Subcommittee 

Hearing on Examining Private Equity’s Expanded Role 

in U.S. Health Care

Ernest Tosh

“America’s nursing home industry 

is dominated by for-profit chains, 

including chains owned by private 

equity firms. Understaffing is a 

chronic problem in for-profit 

nursing homes and leads to an 

increase in negative outcomes for 

the residents. The solution to this 

problem is to increase staffing.”
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Staffing expert opinion excluded (12/2022) 
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The new litigation paradigm

• Understand the public data available

• Evaluate the public data 

• Provide a realistic initial evaluation (90 days)

• Establish a reasonable value

• Develop an end-in-mind resolution plan

• Defend the data in appropriate cases
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The New Data Defense Paradigm

Data 
analysis

Early 
evaluation

Proactive 
defense 

plan

59


